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IN THE
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ANDREW -lADIE,

J. POTTER WHITTREN. and F. H. WASKEY.
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vs.

J. J. CHAMBERS.
Defendant in Error.

EEPLY BRIEF OF DEFENDANT IN ER-
ROR. STATEMENT OF FACTS.

The statement of the case as made by Appel-

lants seems to be fair except in two or three

instances where Counsel have inadvertently

stated the facts a little stronger than the evi-

dence warrants, i. e., on Page 2 of Appellants'

Brief, counsel state: "It was admitted that

the deed on its face showed to have been altered

in a material part, " while the fact is, the Court



admitted the deed upon the theory that the al-

teration was not so apparent as to demand ex-

planation (Tr. 88-91). The evidence subse-

quently admitted all agrees that there was an

alteration and fully explains the same, so that

if it was error to admit the deed in the first

instance, the error was cured by the testimony

(Tr. 101).

The second error in the statement appears

on Page 7, i. e.,
*

'On the same date it is admit-

ted a deed to the Bon Voyage was made by

Whittren attempting to convey a one-quarter

interest to Chambers." There is no such ad-

mission in the record, and Chambers always

maintained that the original deed was for a

three-quarters interest, and the evidence fully

sustains that position (Tr. 101). Also, on

Page 8 of Appellants' Brief, counsel make an

erroneous statement "That thereupon they

agreed to change the one-half to one-quarter,"

whereas it should have been "They agreed to

change the deed from three-quarters to one-

half."

The Defendant Waskey was permitted to

show every dollar expended Iw liim upon the

claim in opening up, developing and mining it,

and was credited with about $33,000.00 as ex-

penses (Tr. 291).



I.

LAW.

We will first take up some of the assign-

ments of error relied upon by Appellants,

which we do not think this Court will consider

because of their not having been properly as-

signed in the Court below, nor in the assign-

ment of errors to this Court. The only excep-

tions taken to the charge of the Court to the

jury are in this form: ''The Defendants ex-

cept to Instruction No. 2 given by the Court

to the jury, which said Instruction reads as

follows," then quoting the instruction without

pointing out any specific defect or error or

in any way calling the attention of the Court to

its objectionable features. (Tr. 574) The as-

signment of errors are in the same form. (Tr.

590) The main object in requiring exceptions

to be taken in the presence of the jury is to call

the Court's attention to the specific errors com-

plained of, so the Court may correct an error

before the jury retires.

We understand it to be a settled rule of this

Court to disregard errors assigned which do

not specify before the lower Court the error

complained of.

In support of the above contention, we cite

Rule 10 of the Rules of the Circuit Court of



Appeals, Ninth Circuit, Walton vs. The Wild

Goose Mining & Trading Co., 123 Fed. Page

209.

In the Encyclopedia Pleading and Practice,

Vol. II, Page 942, we find this language : ''Even

in the absence of express statutory require-

ment, the rule is that an error must be spe-

cifically assigned and that a mere general as-

signment will be insufficient to present any

question for review."

Francis J. Franz Falk Brewing Co. vs.

]\Iielenz, 5 Dakota Terr. 136.

We quote from the Court

:

"It is not only necessary to allege or as-

sert error on the part of the Court in do-

ing the act complained of, ])ut there must
])e some ground alleged as the basis of the

assignment that the act was erroneous,

and it must be specifically and definitely

declared or set forth in the assignment as

part of it, how, why, in what way, on what
ground, or for what reason, the error was
f'ommittod or exists, or is claimed to exist.

The very meaning of the word assign is

to make out, to allot, to apportion, to make
over, and tliere can l)e no assignment im-
less it declares and designates what is

marked, or allotted, or apportioned, or
made over. Tlie assignment of error ac-

tually means the marking or pointing
out of error. Mere allegations of error in

certain pleadings and writings constitut-

ing a part of the record is indefinite and
insufficient."



Encyclopedia of Pleading and Practice,

Vol. li, p. 944:

We contend that the alleged assignment of

errors and exceptions to the charges by the

Court to the jury are no stronger than the

following assignment, all of which were held

insufficient

:

''The Court erred in rendering judg-
ment for Defendant."

Bryant vs. Galbraith, 43 S. W. 833.

"That the judgment ought to have been
rendered for Plaintiif . '

'

Wheeler vs. Walker, 1st N. W. 1035.

"That the Court erred in rendering
judgment against the Defendant and in

not rendering judgment in his favor."

United States vs. Ferguson, 78 Fed. 103.

Louisiana vs. Board, 87 Fed. 594.

Heart vs. Bowden, 86 Fed. 878, 58.

"Errors assigned in disregard of the

rules of the Court will not be reviewed."

Encyclopedia of Pleading and Practice,

Vol. li, p. 941.

We quote from United States vs. Ferguson,

Fed. Rep. 78, p. 105

:



"The seventh assignment alleges as er-

ror that the Court erred in rendering a
judgment against the Defendants, and
the eight, that the Court erred in not ren-

dering a judgment in favor of the Defend-
ants. These assignments do not comply
with the rules, as they fail to point out any
particular error asserted and intended to

be reached. Whether they mean that a
wrong result was reached because the facts

were erroneously decided, or because the

Court erred in applying the law to the

facts, can only be conjectured.'*

Great Creek Co. vs. Farmers Loan &
Trust Co., 12 C. C. A. 350, 63d Fed. Rep.
891;

Oswego T. P. vs. Travelers Insurance
Co., 17 C. C. A. 77, 70th Fed. 225;

Doe vs. Mining Co., 17 C. C. A. 190, 70th
Fed. 455.

As was said by the Circuit Court of Appeals

for the Seventh Circuit in the first of these

cases, "an assignment of error cannot be good

if it is necessary to look beyond its tenns to the

brief for a specific statement of the question to

be presented," the Court at its option may
notice plain error not assigned.

Careful examination of the Brief which has

been submitted for the Plaintiffs in Error fails

to disclose any such error.

We quote from the opinion in the case of

Clements vs. Hearne, 45 Texas 415

:



''To require the Appellee or the Court
to hunt through the record for every con-

ceivable error which the Court below may
have comimtted when none has been point-

ed out by the party complaining of the

judgment, would be obviously unreason-
able and oppressive on the party recover-

ing judgment and most burdensome on the

Court."

The objection that the Court erred in refus-

ing instructions requested b}^ Plaintiffs in Er-

ror (Assignments of Error, numbered 27 and

28) is answered by reference to Instruction

No. 7 given by the court (Tr. of Record, 569)

and by the further fact that the instructions as

requested assume facts to have been conceded

which were controverted facts.

II.

Counsel for Appellants contend that a deed

is void even as between the parties, unless, in

addition to its being signed, and sealed, it is

attested by two witnesses, and proved or ac-

knowledged and recorded, while we maintain

that under Section 73, Part 5, Chapter 11, Car-

ter's Code, a perfectly valid deed may be made,

as between the parties, by being in writing,

signed and sealed by the person from whom the

estate or interest is intended to pass, being of

lawful age, and that there are two methods

provided by which a deed may be prepared for
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record. First, by acknowledgment, as pro-

vided in Section 82, which reads as follows

:

'* Deeds executed within the district of
lands or any interests in lands therein

shall be executed in the presence of two
witnesses, wlio shall subscribe their names
to the same as such, and the person execut-

ing such deed may acknowledge the execu-
tion thereof before any Judge, Clerk of
the District Court, Notary Public, or
Commissioner within the district, and the
officer taking such acknowledgment shall

endorse thereon a certificate of the ac-

knowledgment thereof, and the true date
of making same under his seal.

'

'

And Section 88, Chapter II, which reads as

follows

:

"No acknowledg-ment of any convey-
ance having been executed shall be taken
by any officer unless he shall know or have
satisfactory evidence that the person mak-
ing such acknowledgment is the individ-
ual described in and who executed such
conveyance."

Also, Section 94, of Chapter II, which reads

as follows:

"Every conveyance ackno irledged or
approved or eertified in the manner here-
inbefore prescribed, by any of the officers

l)efore named, may be read in evidence
without furtlier proof thereof, and sliall

be entitled to be recorded in the precinct
in which the land lies."
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Second, by being attested by two subscrib-

ing witnesses and the execution proven by a

witness, as provided in Section 89, Chapter II,

Carter's Code, which is as follows:

'* Proof of the execution of any convey-

ance may be made before any officer au-

thorized to take acknowledgments of

deeds, and shall be made by a subscribing

witness thereto, who shall state his own
place of residence and that he knows the

person described in and who executed such

conveyance, and such proof shall not be

taken unless the officer is personally ac-

quainted with such subscribing witness or

has satisfactory evidence that he is the

same person who was a subscribing wit-

ness to such instrument."

We contend that under those Sections the at-

testing witnesses and acknowledgment are no

part of the deed, but are the means by which

it is prepared for record, so that it may consti-

tute constructive notice. The construction at-

tempted to be placed on Section 82 of the Code

by Plaintiffs in Error entirely destroys the

effect of Section 73, whereas the construction

placed upon Chapter II by the trial court gives

effect to all the sections of said chapter, and

we deem that to be one of the cardinal princi-

ples of the construction of statutes, that all

provisions of the statute be given effect if pos-

sible.
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The Oregon Code, from which our Code is

copied, has been construed by Judge Deedy, in

the case of Goodnough vs. Warren, reported

in the 5th Sawyer Report at Page 494, from

phich we quote as follow^s

:

'

' Does the statute of Oregon change the

common-law rule? The statute declares

conveyances of land or any estate or in-

terest therein may be made by deed signed

and sealed, and although in the same sec-

tion and sentence it is further provided
that such deed may be acknowledged or

proved and recorded as therein described,

yet it is not declared and evidently was not

intended to make either such acknowledg-
ment, proof or record any part of the ex-

ecution of such instrument. These acts are

all subsequent to the execution of the deed
and are the appointed means by which
constructive notice of its execution and
contents may be given to all the world, but
Section 10 of the act aforesaid does de-

clare that 'deeds executed witliin this

State of lands or any interests of lands
therein shall be executed in the presence
of two witnesses, w^ho shall subscri])e their

names to the same as such, ' and while this

provision may not make such attestation

an essential part of the execution of the

deed, yet it is probable that where the ex-

ecution is contested it cannot l)e shown if

not so attested. It is not a part of the ex-

ecution, 'l)ut tlie moans by which it must be
proven if necessary, and it may be also,

that an acknowledgment before a proper
officer of the execution of a deed has the

same effect as jDroof of the same by the at-
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testing witness to authorize the deed to

be admitted to record that it should have
the same effect as an attestation generally.

A formal acknowledgment before a prop-
er officer by a grantor in a deed that he
executed it is as safe and satisfactory evi-

dence of the fact as the testimony of any
subscribing witness. '

'

Under statutes like ours, the authorities

generally hold that an acknoAvledgment is a

substitute for attesting witnesses. In support

of this we cite Sharp vs. Orme, 61 Ala. 261,

and we quote from that case as follows

:

"The acknowledgment and certificate

in this case is merely a substitute for an
attestation by a witness, the parties

to the deed, being able to write
and having signed it. If it had
been attested no more than the sig-

natui-e of the witness would have been
necessary, no affirmation by him of his

knowledge of the parties or of their iden-

tity or of their acknowledgment that, with
knowledge of its contents, they voluntar-
ily executed it, would be required. * * *

the material fact is, that the grantors ac-

knowledge the execution of the convey-
ance, with knowledge of its contents, and
when even this can be fairly and reason-
ably spelled out from the certificate, the
requisitions of the statute are satisfied."

To the same effect is the case of Belk vs.,

Meagher, First Mor. Hep. 522. This is a case

from Montana which went to the Supreme
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Court of the United States and was affirmed by

that court.

To the same effect are the following cases

:

Blair vs. Campbell, 45 S. W. Rep. 93
(Ky.).

We quote from the last case cited as follows

:

"This deed is signed by Man with his

mark not attested by any witness and was
duly acknowledged July 8, 1859, before

the County Clerk of Grant County, and
was duly recorded in Pendleton County in

November, 1856. We are referred to no
statutes requiring signatures by mark to

be attested b}^ witnesses, and we are of

the opinion that this is not obligatory to

the validity of an instrument, yet it ought
as a matter of pulilic safety in business
transactions to be done. However, in this

case the certificate of acknowlegment of
the County Clerk of Grant County, to

which full faith and credit must be given,

shows that the deed was produced by Man
in the office and was acknowledged by him
to be his act and deed, if there was a re-

quirement of an attestation to the signa-

ture of Man, we think this certificate of

the clerk would be sufficient in that re-

spect."

To the same effect is the case of Menley vs.

Ziegler, 23 Tex. 88. In Littleton vs. the Na-

tional Life Insurance Company, 104 Fed. 584,

the Court holds that the purposes of an ac-

knowledgment are two-fold: First, to entitle
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a deed to record ; second, to admit it in evidence

without further proof. To the same effect are

the cases of

Harback vs. Tyrell, 37 L. R. A. 434;

Person vs. Davis, (Neb.) 59, N. W. 885;

Brewster on Real Estate Conveyance,

Sec. 258 and 259 and Note.

Our statute only requires a deed to be ac-

knowledged or proved in order to entitle it to

record, and when so acknowledged or proved

and recorded, it is notice to the world and a

subsequent purchaser without notice is not

protected by our statute unless his conveyance

or deed is recorded before the prior deed is

placed of record.

Flashner vs. Sumpter, 12 Or. 167.

Counsel for Appellant cite in support of

their position the following cases:

Meigham vs. Strong, 6 Minn. Ill;

Summers vs. White, 71 Fed. 106, and

Grace vs. Reeder, 21 Mich. 24.

Had counsel gone a little deeper into the de-

cisions of the states named, they would have

found that all the decisions cited by them have

been overruled completely or modified mate-
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rially by later decisions of the same courts.

We call attention to the following decisions

from the states mentioned

:

Fulton vs. Priddv, 123 Mich. 298 (82

N. W. 65) ;

Cai^penter vs. Carpenter, (Mich) 85 N.
W. 576;

Conlin vs. Grace, (Minn.) 30 N. W. 880;

Linton vs. National Life Insurance

Company, (Neb.) 104 Fed. Re]3. 584.

The Ohio statute which is construed by the

Supreme Court of the United States in Clark

vs. Graham (cited by counsel for Appellants)

is different from our Section 73 of the Alaska

Code. It makes Avitnessing a part of the deed,

the same as the North Carolina statute makes

registration essential to pass the legal title.

Ill

ALTERATIONS.

**When alterations are made in a deed
by consent the deed takes effect from the

subsequent delivery and no new acknowl-
edgnu'ut is necessary."

Citing Webb vs. Mullens, 78 Ala. 111.

From Sec. 1354, Vol. 2, Jones on Real Prop-

erty and Convej'ances, we quote the following

language

:



BEF. PAGE 29—AidUonties Inserted.
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"The deed takes effect when it is deliv-

ered. There is no rule of law prescribing

to the grantor in the order in which
the several acts necessary to com-
plete it shall be performed. He may
sign and seal a blank and fill it

np afterwards, or he may fill the

blank first then sign and seal, and if a deed
once completed and delivered is surren-

dered for the purpose he may as well alter

it over for the purpose of making a new
deed as to use a new blank, and if, when a
new deed is thus made by altering an old

one, it is again delivered with intent that

it shall take effect and become operative as

an instrument of conveyance, the law will

give it such effect.
'

'

Bassett vs. Bassett, 55 Me. 127.
'

'When the effect of the alteration is to

limit or restrict the estate or property con-

veyed, and are made by the grantor, they
take effect from the subsequent delivery of
the deed, and a second acknowledgment is

not necessary."

1357 Jones on Real Property, Sharp vs.

Orme, 61 Ala. 263.

"The title to the estate which was vested
in the grantee by a genuine and valid con-
veyance remains in him, though he destroy
or make void the deed itself by a forgery
or by a voluntary cancelment of the con-
veyance which created title. When a per-
son has become the legal owner of real

estate he cannot transfer it or part with
his title except in some of the forms pre-
scribed by law. The grantee may destroy
his deed but not his estate. He may de-
prive himself of his remedies upon the
covenants, but not of his right to hold the



16

property. This distinction lias existed

from the earliest time."

1347 Jones on Real Property and Con-
veyancing.

To the same effect is the case of Wood vs.

Hilderbrand, 46 Mo., 2 Am. Rep. 513.

Greenleaf on Evidence, Section 568.

Felton vs. Riddv, (123 Mich.) 82 N. W.
65.

Bacon vs. Hooker, (117 Mass.) 83 Am.
Stat. Rep. 279.

In the last case we find the following lan-

guage :

"In modern times at least it is consid-

ered that so far as a deed passes an estate

and is not merely executory its executed
effect is not disturbed by a subsequent al-

teration." .

All modern authority is to the effect that a

deed or other instrument under seal may be al-

tered by consent of the party to be bound there-

by. In support of this we cite the following

authorities

:

Devlin on Deeds, Vol. I, Sec. 460 and
Note;

Speake vs. U. S., 9 Cranch, 28;
Kingvs. Bush, 36 111. 142;
Humphreys vs. Guillow, 13 N. H. 385;
Collins vs. McBeace, 13 Ind. 448;
Kennedv vs. Lancaster Countv Bank, 18

P. A. St. '347;

Kilkelly vs. Martin, 34 Wis. 531

;
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Stiles vs. Probst, 69 111. 382

;

Smith vs. Weed, Second Barb. 54;

Berry vs. Haines, 4 Wheat. 17

;

Martin vs. Buffalo, 27 S. E. Rep. 995

;

Coburn vs. Webb, 56 Ind. 96

;

Swift vs. Barber, 28 Mich. 503

;

Toomer vs. Rutland, 57 Ala. 379

;

North vs. Hennebery, 44 Wis. 306 ; also,

Second Cyc, Page 156, in cases cited;

Woodbury vs. Alleghany and K. R. Co.,

72 Fed. 375

;

Greenleaf on Evidence, Vol. I, Sec.

568A.

After title once passes the grantee cannot

be divested of his title by any alteration or even

the destruction of his title deed.

Blewett vs. Fron St. R. R. Co., 49 Fed.

126;

Sec. 1259, Jones on Real Estate Convey-

ances.

This seems to us too well settled to require

any further citation of authority.

The law presumes that an alteration appear-

ing upon the face of a deed or other instrument

was made prior to the execution of the deed

and the burden of overcoming this presump-

tion is on the party atacking the instrument on

account of the alteration.

Jones on Real Property Conveyancing,

Sees. 1359, 1360, Note 4;

Little vs. Herndon, 10 Wall. 26 (Book

19, p. 887) ;
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Hagan vs. Merchants & Bankers Insur-
ance Co., 25 Am. 8t. Rep. 493;

Franklin vs. Baker, 29 Ain. St. Rep.
547;

AVilson vs. Hayes, 4 L. R. A. 196;
Van Hood vs. Simmons, 78 Am. Dec.

573;
North River Meadow Co. vs. Shews-

berry, 53 Am. Dec. 258.

Counsel for Appellants assume in their

Brief, pp. 46-49, that certified copies of the

record were admitted in evidence. The fact is

the original deed and record were admitted

(Tr. of Record, 88-95). We make no conten-

tion that a deed not acknowledged or proven

as required is entitled to record, and if record-

ed a certified copy would not be proper

evidence, but we contend this deed was ac-

knowledged and entitled to record, but as an

extra precaution we produce the originals, so

the case of the Alaska Exploration Co. vs. The

Northern Mining and Trading Co., and other

cases cited by Appellants in their Brief, on pp.

46-49, are not in point in this case. Again,

Appellants contend (pp. 50-51) that Defend-

ant in Error Chambers and Plaintiff in Error

AVhittren were tenants in common and the

Court erred in excluding testimony on that

theory. Tliere is no basis for such a conten-

tion. The testimony shows Whittren had

parted with all his interest in the property long
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prior to the suit and prior to the lease to Was-

key and Eadie. Plaintiffs in Error do not

plead a lease from Chambers or an estoppel,

but denied his title in toto. The evidence could

not be admissable under the issues as made up

by the pleadings.

IV.

BONA FIDE PURCHASER.

There are several reasons why the defend-

ants Waskey and Eadie cannot successfully

claim the position of bona fide purchasers

:

First. Their leases were not recorded until

after the deed to the plaintiff had been record-

ed for at least a month, and the deed to Cham-

bers being prior in point of date, also in point

of record brings it clearly within the decision

of the Supreme Court of Oregon in the case of

Flashner vs. Sumpter, 12 Ore. 167. Jones, Vol.

II, 1386.

Second. They are not purchasers at all.

Third. They are not purchasers of the same

real property; the Court will observe that Sec-

tion 98, page 373, Alaska Code, uses the lan-

guage "every conveyance of real property

shall be void against any subsequent purchaser

of the same real property/^ They are not pur-

chasers within the meaning of the statutes in

regard to the bona fide purchasers, for the rea-
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son that they have paid no vahie or considera-

tion for the property prior to notice, and for

the further reason that a lease is not real prop-

erty, and defendants cannot therefore be with-

in the meaning of the statute or within its pro-

tection. Section 181, page 388, Carter's Code,

as follows

:

"The word 'issue' as used in this chap-
ter includes all the lawful lineal descend-
ants of the ancestor, and the term 'real

property' includes all lands, tenements
and hereditaments and rights thereto and
all interests therein, whether in fee simple
or for the life of another. The term 'per-

sonal property' includes all goods and
chattels, monej^s, credits and effects of
whatever nature not included in the term
'real property' "

Defines real and personal property; the Su-

preme Court of Oregon has construed this sec-

tion in the case of Edwards vs. Parker, 7 Ore.

149, where it uses the following language

:

"We shall now consider the point made
in the argument that the lease named in
the complaint, ])eing in writing and un-
der seal, conveyed an interest in the land
such as is described in title I of chapter VI
of the Code and tliat the lease is a convey-
ance of an interest in the land to which
there could be no implied covenants, as
provided in section 6 of said title. (Stat.

516.)
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''At common law a lease of land for a

term of years was a chattel interest, and
did not descend to the heir, but went to

the administrator, and such is the case

still, unless this rule has been changed by
our statute.

''The statute provides for the convey-

ance of land by deed, and we think em-
braces only such conveyances as purport
to convey a freehold estate such as may
descend to the heirs, or is for the life of

the grantee, and does not include leases,

which are classed by the statute as per-

sonal propert)^ (Stat., p. 550, sec. 14.) In
this section of the statute the terms 'real

estate' and 'personal property' are clear-

ly defined in these words: 'The term
"real property" includes all lands, tene-

ments, and hereditaments, and rights

thereto, and all interests therein, whether
in fee simple or for the life of another.

The term "personal property" includes

all goods, chattels, moneys, credits, and
effects of whatever nature not included in

the term "real property" ' It will be
seen by these definitions that the word
'real property' is more comprehensive
than the word 'land,' and the definition

here given of real property is certainly

more comprehensive than the word 'land'

as used in title I of chapter VI of the Code,
on which respondents rely, and yet it ex-

cludes leases. We think it is very evident
from these statutes regulating the convey-
ance and descent of real property that
leases are not embraced in the words ' con-
veyance of land, ' as used in title I of chap-
ter VI, and that the provision in section 6
of said title, that 'no covenant shall be im-
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plied in an conveyance of real estate, ' does
not apply to leases.

''As to leases, we think there is an
implied covenant that the lessor will pro-

tect the lessee in the quiet enjo}^nent of

the premises for the term of the lease.

(Rawle on Covenants, 215, 476, 477.)

"If the tenant is evicted by a person
having a paramount title, he can have an
action against his landlord for damages."

The Supreme Court of California has also

passed u^oon the same section of the Code of

California in the case of Jeifers vs. Easton,

Eldridge & Co., 113 Cal., p. 345, 45 Pac. 680.

And we quote from that decision as follows

:

"Neither do the rules which govern con-

veyances of real property apply to assign-

ments of estates for years. A term for

years is only personal property—a chattel

real.

"An estate for life, even if it be per
autre vie, is a freehold; Init an estate for

a thousand A^ars is only a chattel, and
reckoned part of the personal estate." 2

Bl. Comm., p. 143. See, also, pages 385-

387. 'All leases for j^ars are held by law
to be of less value, perhaps it would be
more proper to say of less dignity, than
estates for life ; estates for life being free-

holds, and for years but chattels, and re-

garded as part of the personal estate, and
cast upon the executor.' 1 Wood, Landl.
& Ten., p. 143 ; see, also, page 149, 73. Un-
der the common law leasehold estates of
the wife went to the husband as personal
propert}'. Id. p. 223. In the Revised
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Statutes of New York there was a pro-

vision that 'no covenant shall be implied
in any conveyance of real estate, whether
such conveyance contain special provis-

ions or not.' (1 Rev. St., p. 738, 140) ; and
the Court of Appeals of that State held
that the language did not include a term
for years, because it is not real estate, and
that in a grant of such term there is an
implied covenant of quiet enjoyment, not
only against the grantor, but against oth-

ers claiming by lawful title. Mayor, etc.,

vs. Mable, 13 N. Y. 151. The Court there

says: 'Terms for years fall within the

definition of personal property. They go
to the executors like other chattels, and al-

though they are denominated chattels

real, to distinguish them from mere mov-
ables, they are not, tvhen speaking tvith

legal accuracy, considered real estate.'

The common law upon the subect has not
been changed by our statutes. The pro-
visions of section 1113 of the Civil Code
that only certain enumerated covenants
shall be implied in transfers of property
is expressly limited to a conveyance by
which ' an estate of inheritance or fee sim-
ple is to be passed

'
; and by section 765 the

common law distinction between freehold
estates and estates for years is followed,

and it is declared that 'estates for years
are chattels real. ' The same distinction is

to be found in section 14, and in sections

657-663 of the same Code. There is a
marked difference between tilings real,

and an interest or estate in things real.

'The nature of the thing itself, therefore,

does not determine the character of any
particular estate that may exist in it,
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-svlietlier jxTsoiuil or real, but the extent

and duration of the estate.' 2 Cooley, Bl.

p. 15, note 1."

The case of Hutchinson vs. Branihall (N.

J. Eq.), 7 Atl. Rep. 873, holds that a lease for

years is not real estate and does not come with-

in the recording acts; in Gear on Landlord

and Tenant, section 2, we find this language:

"A temi for years goes as personal as-

sets to the executor or an administrator

of a lessee and does not descend as realty

nor will it pass under a general devise of

real estate. A lease for years is not a con-

veyance or is the estate of the lessee sub-

ject to the lien of a judgment, but could

be seized and sold as a chattel."

In support of the foregoing statement the

author cites numerous cases from the follow-

ing States: Illinois, Indiana, Maryland, Mis-

sissippi, Ohio, New York, Oregon, Missouri,

Pennsylvania, New Jersey, North Carolina,

Iowa, Michigan and Massachusetts.

The following authorities also hold that a

lease for years is not a conveyance, but is per-

sonal property

:

Field vs. Howell, 6 Go. 423;
Chapman vs. Grey, 15 ]\Iass. 439;
Hazard vs. Loomis, 2 Din. Ohio.

Page 59, section 51, Taylor, Landlord and

Tenant, we find the following language:
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"We have already noticed the material

difference between leases for years and
leases for life or lives, in that the latter

confer a freehold, while the former, with-

out respect to their periods of duration,

amount to no more than a mere chattel

interest."

To the same effect we refer to the same

author, section 68 ; also, section 146.

Shiplev vs. Smith (162 Ind. 526), 70

N. E. 803.

In 4 Kent's Commentaries, pages 91, 96 and

97, Ave find the following language

:

''An outstanding term can have no op-
eration when coming in collision with a
registered deed."

In the same volume, at page 559, the author

says

:

''None but a freeholder was considered
to possess land, the possesion of the term-
or (the tenant) was the possesion of the

freeholder.
'

'

We also cite Vol. IV, Kent, p. 517.

In Vattier v. Hinde, 32 U. S. Rep. p. 270 (7

Peters) we find the following language

:

"Whether he knew that a conveyance
had been made to Thomas Doyle, Jr., or
not is immaterial. He could acquire noth-
ing. The principal caveat emptor- is com-
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pletely applicable. The rules respecting a
purchaser without notice, are framed for
the protection of him who pur(diases a
legal estate and pays the purchase money,
without knowledge of an outstanding equi-
ty. * * * they apply fully only to the
purchaser of the legal estate. Even the
purchaser of an equity is bound to take
notice of any prior equity.

'

'

Rapalje and Lawrence's Law Dictionary de-

fines real property, as used in our code, as an

estate which descends to the heirs.

''A lease for 99 years renewable forever
is personalty subject to the rules relative

thereto.
'

'

16 Atl. Rep. 112.

23 Atl. Rep. 736.

The Supreme Court of California has held

that a tenant for years is not a purchaser. That

the legal estate remains in the lessor and the

lessee has only a contingent right to enjoy the

premises.

McDermott vs. Burke, 16 Cal. 580.

Unless the defendants are protected by the

provisions of our statute they can have no

priorty over an unrecorded deed, the record-

ing system is strictly a creature of statutory

law.

20 Am. and Eng. Encyl. of Law, pages 553-4.
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The Appellants Waskey and Eadie cannot

be bona fide purchasers not having paid any

consideration. The only consideration which

they had agreed to pay was a certain royalty

on the gold extracted from the claim. This

they had not paid and they have been reim-

bursed for all the moneys expended in devel-

oping and mining the claim, so they have no

equities upon their side. To constitute one a

bona fide purchaser of land he must actually

have paid the purchase money before he re-

ceives notice of a claim against the land. It

is not enough to show that the consideration

was secured by a mortgage or otherwise, citing

Wood vs. Rayburn (Ore.) 22 Pac. 521, Thor-

son vs. Perkins (Minn.) 40 N". W. 557, Walker

vs. Cameron (la.) 43 N. W. 199; Birdsall vs.

Cropsey (Neb.) 45 N. W. 921.

"Purchaser must have paid the pur-
chase price."

White vs. McGorrey, 47 Fed. 420; Shel-

ter vs. Southern Oregon Improvement
Co., 24 Pac. 25.

We feel that the Court committed no rever-

sible error in the trial of this case, and ask that

the judgment be affirmed.

Respectfully submitted,

C. D. MURANE,
WILLIAM A. GILLMORE and
ALBERT H. ELLIOT,
Attorneys for Defendant in Error.





Quoting from section 251 of Brewster on

Conveyances

:

^'WITNESSES UNDER STATUTES
IN THE UNITED STATES.

''Not being necessary at common law,

attesting or subscribing witnesses are re-

quired to a conveyance in the United
States only when some Statute so pro-

vides.

"In about one-half of the States they

are not required for any purpose to deeds,

but in most of such States they may make
proof before some officer, who certifies to

this proof in a certificate on the deed simi-

lar to the certificate of acknowledgment
and for the same purpose.

"In about an equal number of States'

Statutes require them for some purposes
and under some circumstances, and in

these States in which they are required

they are not always required for the same
purpose.
"For example: It is necessary to the

validity of the deed as a legal conveyance,

that there be subscribing witnesses, two
witnesses being essential in Ohio and Con-
necticut.

"But, generally speaking, in those

States where Statutes provide that con-

veyances shall be attested by witnesses, the

requirement is not essential to the validity

of the deed as between the parties, but,

like the requirement as to acknowledg-
ment, is a fonnality necessary under the

Statute to entitle the deed to be recorded.

The title to tlie land passing from the

grantor to the grantee on the signing of

the deed (and sealing it when necessary),

and its deliverv.
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"For example, although the Statute of
Michigan i)ruvides that 'deeds executed
within the State * * * shall be exe-

cuted in the presence of two witnesses,

who shall subscribe their names to the
same as such * * * .

' A deed with but
one witness or with no witnesses is valid

as a conveyance of the legal title though it

may not be recorded, and a Statute in the
same terms is construed in tlie same way
in Wisconsin, and similar Statute in the

same way in other States."

Citing

:

Carpenter vs. Carpenter (Mich), 85 N
W. 576;
Morton vs. Leland (Mich), 6 N. W. 378
Harris vs. Edwards (Wis.), 69 N. W

69;
Conlon vs. Grace (Minn.), 30 N. W

880;
Pearson vs. Davis (Neb.), 59 N, W

885;
Kingslev vs. Holbrook (N. H.), 86 Am

Dec. 183;'

Strough vs. Wilder (N. Y.), 23 N. E
1057;
Lane vs. Canales (Tex.), 25 S. W. 29
Jolmson vs. Jones (Ga.), 13 S. E. 261
Leinemkiegel vs. Keahl (AVis), 40 N

W. 683

;

Ca])le vs. Cable (P. A. Sup. Ct.), 23 A
T. 233*

AVoo'd vs. Owiii-s, 1 CviuM-K U. S. 239
Taylor vs. Halter (.Mont), 3 Mor. 341;
Dundean vs. Cham])ers, 23 111. 369;
Fitzhugh vs. Croghaii (Kv), 19 Am.

Dec. 139;

6 N. W. 387;
30 N. W. H80;

42 N. W. 870;
4 L. P. A. 333.


